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| “The subject * * * is of such great 
and immediate importance in view of the 
agitation against corporations, that every 
business company and every business man 
ought to look into it carefully at once— 
Moopy’s MAGAZINE. 











An Elaborate Treatment of a Method of Business Organization, 
Which it is Submitted, Will be Found Superior to [ncorporations, 
Under Existing Conditions, for all Kinds of Legitimate Business, Will- 
ing to Pursue a Policy of Honesty and Good Faith. 


Many of the greatest corporations of our large cities have already been re- 
organized on the new basis and many more are interested. Lawyers should be fully 
informed on this new and important development of the law. 
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LAWLESSNESS BY REFORMERS OF LAW. 





The Governor of Oregon has staged re- 
cently, if press reports represent him truly, 
an example of law enforcement with an eye 
to bringing the law itself into disrepute. To 
put it as the press puts it: “Gov. Oswald 
West, an aggressive opponent of capital 
punishment, had been appealed to by thou- 
sends of persons to reprieve these four 
men, sentenced to death, but he steadfastly 
refused, saying he wanted the people of 
his state to have a ‘bloody Friday,’ in the 
hope that they eventually would vote to 
abolish the death penalty.” 

The reason given for refusal to reprieve 
any one or all of these men seems to us 
either a vile slander or to show a law offi- 
cer with as distorted vision of his duty to 
execute the law of his commonwealth as 
well may be supposed. 

We learn that the question of the aboli- 
tion of the death penalty has lately been 
submitted to the people of Oregon and 
such penalty was retained by a majority of 
some 20,000, the Governor being an ardent 
advocate among the minority. When the 
state thus declared itself, the Governor still 
was entitled to his personal opinion, but the 
people of the state were entitled to have its 
Governor execute its statute regarding that 
penalty, precisely as if that personal opin- 
ion was non-existent. 

To state our position, if need be, with 
yet more of emphasis, we undertake to af- 
firm, that, if the Governor of Oregon was 
swerved one hair’s breath for or against re- 
prieve by his personal view of the impolicy, 
or even iniquity, if he so regards it, of the 
death penalty, then a grievous thing has 
occurred in the execution of the law. 

The office of Governor gave him no right 
to stage a performance he is reported to 
have dubbed “a bloody Friday.” To admit 
he had such a thing in his mind and that 
it influenced his decision, if he did so admit, 





also is an admission that he did not try to 
listen in the way the law commanded him 
to listen to an appeal for the exercise of the 
law’s humanity. 

But we wish not so much to arraign the 
Governor of Oregon for what he did, or to 
suppose there was any just ground for 
clemency as to either of the men whose 
execution was the occasion of a so-called 
“bloody Friday” in Oregon. There likely 
will be the arising of considerable hysterical 
speech out of the matter. We wish to use 
the reported attitude of the Governor for a 
little philosophizing. 

In the first place, we think it surprising 
that the attitude itself startles nobody. And 
yet it could be as well thought that a judic- 
ial officer should manifest a prejudice in his 
ruling against, for example, the statute of 
limitations, because he did not believe in 
this kind of “repose” from contractual ob- 
ligation. Or that a judge should be less 
willing to grant a decree in divorce, because 
he individually was conscientiously opposed 
to divorce. 

Few people would concede at all that a 
judicial officer, so minded to disregard any 
law, or pare it down or fail to construe it 
as favorably as if its intrinsic merits ap- 
pealed to his private judgment, would not 
be prostituting his office, if his conscious- 
ness made him recognize himself as so do- 
ing. 

But “the mete and the wand of the law” 
seems to govern more relatively and less 
absolutely among some people at least, than 
ever before. More limitedly we may say, 
that inversely to the desire in ardent re- 
formers to supplant the old law is the dis- 
position to obey it in its letter and spirit. 
In other words, the old adage that the surest 
way to secure the repeal of a bad law is 
vigorously to enforce it, seems to accord 
less with the fashion of the times than was 
wont. 

This may be because the genius of reform 
essays to proceed pari passu with achieve- 
ment in material results, and takes it that 
its theories will be less heeded when it has 
nothing more to present. Therefore, it ar- 
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rogates to itself the duty to present con- 
crete instances of the better things it advo- 
cates, though through orderly processes 
these instances could never be supplied. 

To reduce this position to its final an- 
alysis it is a kind of anarchy by the re- 
former with the ultimate end of uniform 
law. Quite energetically he would assert 
that the better rule he aims at implicitly 
should be obeyed by all, even himself, un- 
less he changes his view, or experience 
shows him in error. 

We think the courts of this country are 
more responsible for this view of things 
than everything else. It is a coinage of 
general acceptance to speak of “judge-made 
law.” And this in the face of the fact that 
there is not a constitution in the land that 
has not for one of its mudsills the principle 
that the great departments should be inde- 
pendent in their spheres. 

The virus, rather than the spirit, of re- 
form has manifested itself on the bench to 
such an extent that it has sometimes been 
felt that it was endeavoring to create in- 
stead of discern, governmental policy. 

It so often assumes to think, that the sup- 
posed shortcoming of statute should be 
helped out by judicial amendation, presum- 
ing the legislature would have done better 
had it been confronted with attempted ap- 
plication of law. Therefore, judges per- 
suade themselves it is better to do what the 
legislature would do, if it were on the spot. 

Waiving all question of usurpation in 
such a matter, the distinction between ju- 
dicial emendation and legislative amend- 
ment is that emendation is always retro- 
spective, while amendment is prospective. 
Our more solemn department, when it 
heeds too attentively the call of reform and 
carries its aspirations into the force of law 
does something even more serious than its 
solemnity. It sets the pace for other officials 
“drest with a little brief authority,” who 
may point to it as a bright exemplar. 

Coming down to such officials, it filters 
into public sentiment, until people may come 
to think that neither the letter nor the 
spirit of law is a command that wholly may 





subordinate the private view of its justice 
or expediency. 

We need, therefore, more than ever, 
strict construction and strict enforcement 
of the very law that governs us. The move- 
irent reform needs it, both because we must 
know precisely where we are, when we 
build on or depart from what we have. And 
we also need to know that what we accept 
in the place of what we have, will be pre- 
cisely the thing we agree to accept. This 
only may give us a competent experience as 
to its merits or defects. We will forever 
wallow about in uncertainty, if we try to 
adopt new law and then not know that mil- 
itant reform may not prevent its impartial, 
uniform enforcement, whether by one of its 
servants or another. 

Since the above was prepared we see that 
the Governor of Arkansas is reported to be 
of the reforming class who pardons, instead 
of hangs, to give the people a lesson. In 
both instances a judgment and discretion, 
which the law intends shall be exercised as 
uninfluenced by ulterior considerations as in 
the case of a verdict, judgment or decree in 
a suit at law, are attempted by these ex- 
ecutives to promote their personal views. 
The end does not justify the means in such 
a case any more than it does in morals. Ne 
sutor ultra crepidam. 








NOTES OF IMPORTANT DECISIONS 





COURTS—JUDGE ADVISING PETIT JURY 
TO MAKE THE TERM A FINANCIAL SUC- 
(CCESS,—The ‘Supreme Court of Mississippi re- 
buked a trial judge for telling the panel of 
petit jurors at the beginning of a term, that 
he desired the co-operation of the people in 
making the court self-sustaining, but it re- 
fused to quash the panel called in a criminal 
case, the gravamen of the objection being that 
thus the jury was requested to convict for the 
sake of revenue for the court. Butler v. State, 
59 So. 845. 

This was a very reprehensible performance, 
but it hardly might be thought so awfully seri- 
ous, if it is right to put into the coffers of a 
county instead of the state treasury, the fines 
from convictions. Another, however, may 
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think this a reason for making such observa- 
tions all the worse, because the possible evil 
in the situation is accentuated. 

The error, however, was one difficult to 
cure, as quashing one panel and substituting 
another would merely call attention to the 
judge’s infortuitous remarks, 

The court alluding to the lack of specific 
statute authorizing a judge to lecture petit 
juries, “or as the rule appears to be in Missis- 
sippi, to instruct petit juries,” in a particular 
case unless requested vy counsel in writing, 
quaintly observes that: “This being true, cir- 
cuit judges should be extremely careful about 
making speeches to petit juries. This is the 
province of the bar and quite enough is said by 
the lawyers.” The Mississippi bar should voice 
its acknowledgment for there is some distinc- 
tion between many words being spoken and 
“quite enough” being said. 





CARRIERS—CARMACK AMENDMENT AS 
EMBRACING LOSS IN WAREHOUSE OF 
LAST CARRIER.—The ruling in the case of 
Nashville, C. & St. L. Ry. Co. v. Dreyfuss, 150 
S. W. 321, decided by Kentucky Court of Ap- 
peals, shows quite a liberal construction of the 
Carmack Amendment as to liability of initial 
carner. 

The facts of the case show a bill of lading to 
shipper’s order with directions to notify the 
intended consignee. These directions were 
complied with by the last carrier, but there 
was refusal to accept the goods. It then be- 
came the duty of this carrier to notify the ship- 
per for instructions as to disposition, but this 
duty was not performed. The goods remained 
in last carrier’s depot building from Novem- 
ber 4th to November 26th, when the building 
and its contents were destroyed by fire. There 
was judgment and affirmance thereof against 
the first carrier. 

The ruling was based particularly on the 
part of the Amendment which says: “The 
term ‘transportation’ shall include cars, and 
other vehicles and all instrumentalities and 
facilities of shipment or carriage * * * and 
all services in connection with the receipt, de- 
livery, elevation and transfer in transit, venti- 
lation, refrigeration or icing, storage and hand- 
ling of property transported.” 

The court said: “In view of this definition 
of ‘transportation’ and the broad language of 
the Carmack Amendment, the language must 
be presumed to have been intended by Con- 
gress to go as far as Congress had power to 
regulate the subject, and to make the initial 
carrier liable for any loss of the property until 
its interstate shipment was completed.” 





In the first place we think this announce- 
ment is somewhat indecisive. We may agree 
to this, but there still remains the question 
whether upon refusal of the consignee to ac- 
cept the “shipment was completed.” Certainly 
it would be completed by consignee’s failure 
to remove within a reasonable time after no- 
tice of arrival, that is to say, when the carrier 
would become warehouseman. 


But the court lays stress upon the word “de- 
livery.” Waiving, if we may, the question 
whether the words “in transit’ does not re- 
strict its meaning, thus making it synonymous 
with “elevation,” and “transfer,” still we would 
greatly doubt whether the rule in the next pre- 
ceding paragraph about a carrier becoming a 
warehouseman is intended to be abrogated. 
Language ought to be very unequivocal to ac- 
complish this. 

The warehouseman rule regards notice to 
consignee and lapse of time thereafter. It does 
not appear how soon notice of refusal to ac- 
cept was given. If this was not prompt the 
goods become warehoused goods. The shipper 
ean acquire no right against carrier as such 
for more than a reasonable time, because this 
is “ll a consignee may acquire. Was not that 
reasonable time exhausted, or may it not have 
been, in what occurred between carrier and 
consignee? If it was exhausted and carrier’s 
obligation ceased, what further concern had 
the first carrier with the matter? 

Further, is it not of the very essence of a 
carrier’s contract, that it shall cease as soon 
as transported goods are refused acceptance 
by the consignee? It has fulfilled its contract 
to the utmost of its power as directed, and 
then, not by its fault, a new situation arises. 
‘What interest has the first carrier, under the 
Carmack Amendment, in the new situation? If 
it has none, negligence in and about that situ- 
ation affects it in no way. Certainly, if the 
carrier once becomes warehouseman, nothing 
but reshipment of the goods can change it back 
to carrier. 








NOTES OF RECENT DECISIONS IN THE 
BRITISH COURTS. 





A testator by his will made the following be- 
quest: “I give to my said wife absolutely all 
my carriages, horses, harness and stable fur- 
niture and effects.” At the time of his death 
he was owner of a motor car and there was 
evidence that at the time he had purchased it, 
he had sold some of his horses and carriages. 
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It was held (Watson v. Hall, 28 T. R. 480) that 
the bequest did not carry the motor, the view 
being taken that the testator meant by the 
word “carriages” only such carriages as were 
used in connection with horses. 


The case of Houghton v. Pilkington, 28 T. R. 
492, is interesting as an instance of an at- 
tempt made to widen the application of the 
principle of respondeat superior. A farmer 
employed a man to drive a milk cart, with a 
boy to deliver from the cart to each house. 
During the milk round the boy fell and became 
unconscious. The milkman invited a woman 
who was passing, to assist him in getting the 
boy home. She agreed, but as she was entering 
the milk cart, it started as a result of the milk- 
man’s negligence and she sustained injury by 
falling out. She sued the man’s employer, the 
farmer, for damages, and, of course, in order 
to succeed, had to establish that the milkman 
had been acting in the course of his duty when 
he invited her to enter the cart. The county 
court judge laid down the principle that in an 
emergency such as had arisen a servant had 
a general authority from his master to get as- 
sistance for an injured fellow-servant, it was 
really his duty to his master to do so. This 
doctrine led to a finding for the plaintiff, but 
the court of appeal reversed. The stricter rule 
has accordingly been once more affirmed, and 
acts such as above narrated, however meritor- 
ious, do not come within the scope of a ser- 
vant’s duty in the sense of entailing legal re- 
sponsibility on his master. 


“Unless some provision to the contrary is 
found in the charter or other instrument by 
which a company is incorporated, the resolu- 
tion of a majority of the shareholders duly 
convened upon any question with which the 
company is legally competent to deal is bind- 
ing upon the minority and consequently upon 
the company, and every shareholder has a per- 
fect right to vote upon any such question 
though he may have a personal interest in the 
subject-matter opposed to or different from the 
general and particular interests of the com- 
pany.” That general principle laid down in 
the Privy Council case, N. W. Transportation 
Co. v. Beattie, 12 Ap. Ca. 589, was applied by 
Warrington, J., in Vine v. Robertson & Wood- 
cock, Ld., 56 S. J. 412. The company passed 
a resolution authorizing the issue of 150 un- 
issued shares at par and allotting these equally 
among the three directors. The resolution was 
only carried by the votes of these same direc- 
tors and the minority applied to the court to 
have it declared invalid in respect that it had 
been passed by the majority to their own ad- 





vantage; but the application was refused in 
accordance with the rule above quoted. 

A widely-known principle of trust law is that 
a trustee has no right to make a profit from 
the estate under his charge. In re White, 1898, 
2 Ch. 272, it was held that a direction to allow 
profit costs was of the nature of a legacy to the 
solicitor-trustee there in question, and Chitty, 
L. J., said: “The principle applies not only 
to solicitor trustees, but to all trustees, to ac- 
countant trustees to architect trustees and sur- 
veyor trustees, in fact, to all professional trust- 
tees.” Now such a provision being in the 
category of legacies, it must be subject to the 
other rule applicable to legacies, namely that 
they can only be paid after all outside creditors 
are satisfied. In Salmen v. Bernstein, 56 S. J. 
633, a testator empowered his trustees to ap- 
point one of their number to manage his busi- 
ness till sale, at a salary. The estate proved to 
be insolvent. It was held that the gift of sal- 
ary was a legacy and could not be paid in prior- 
ity to the creditors of the estate. 

The owner of a wild animal is absolutely 
liable for damage done by it irrespective of 
whether he was or was not negligent; but the 
owner of a domesticated beast is not liable 
for such damage unless it is proved that he 
was aware of a vicious tendency in the animal. 
A lady and her husband went into a London 
tea shop. The lady was accompanied by a 
pet dog. A cat which had been rearing kittens 
came out of a cupboard and attacked the dog. 
The lady picked up the dog and handed him to 
her husband, whereupon the cat sprung on her 
and bit her. In an action by the lady against 
the proprietors of the tea shop, the jury found 
that a cat when rearing kittens had a disposi, 
tion to attack a dog or a person holding a 
dog, and in view of that circumstance, the 
defendants had not taken all reasonable pre- 
cautions for the safety of their customers; they 
awarded the plaintiff damages for her injury. 
The court of appeal, however, recalled that 
tinding. Their ruling was to the effect that a 
cat did not cease to be a domestic animal and 
become dangerous to mankind merely because 
it was rearing kittens; that defendants had, of 
course, a duty to take due regard for the 
safety of customers, but they were not re- 
sponsible in law for what had happened, for 
it was an occurrence which could not have 
been foreseen by ordinary prudence. Few will 
doubt but that was the sounder conclusion. 

DonaLp MacKay. 

Glasgow, Scotland. 
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LIMITED JUDGMENTS IN QUO 
WARRANTO—THE KANSAS IDEA. 





When Col. Roosevelt was campaigning 
in Kansas this fall he spoke in the highest 
terms of the Kansas way of dealing with 
corporations. This distinguished politician 
had in mind the Kansas law which provides 
for limited judgments in quo warranto. 

I shall not assume that this kind of judg- 
ment is peculiar to Kansas, but I am sure 
that we did not knowingly borrow from the 
jurisprudence of other states when we 
wrought out this form of judgment. Chance 
and circumstance, business sagacity and 
newspaper criticism, legal and judicial 
philosophy, all contributed to the net re- 
sult. 

Some thirty years ago there was or- 
ganized in our state the Kansas Mutual 
Life Insurance Company, a corporation. It 
was largely the work of some enterprising 
young county officers in the northeastern 
part of the state. This institution had a 
remarkable growth and performed a use- 
ful function for a long stretch of years. 
Financially the company was sound and 
profitable. In time an effort was made on 
the part of the managing officers to re- 
form this company into a stock company, 
and certain corporate abuses and usurpa- 
tions were charged against the corporation 
and its management. To correct these al- 
leged abuses the company was taken into 
court, receivers appointed, and the com- 
pany was wound up and dissolved.’ Its 
assets were sold to the Illinois Life Insur- 
ance Company which also took over the in- 
surance risks of the Kansas company to 
protect the interests of the policyholders. 
The able and learned jurist in whose court 
these proceedings were held came in for a 
good deal of criticism, ‘That is one of the 
penalties which a man pays for being a 
judge. I was a very young lawyer at the 
time these transactions occurred, but I 
knew that (the necessary facts being estab- 
lished) the learned judge had only pro- 
nounced judgment according to law. He 
pronounced judgment as the law always 








had been and as it was in Kansas at that 
time. I knew more about Blackstone ten 
years ago than I do now, and I read there- 
in: 

“A corporation may be dissolved . . . by 
forfeiture of its charter through abuse of 
its franchises ; in which case the law judges 
that the body politic has broken the con- 
dition upon which it was incorporated, and 
thereupon the incorporation is void. And 
the regular course is to bring an informa- 
tion in the nature of a writ of quo war- 
ranto, to inquire by what warrant the mem- 
bers now exercise their corporate power, 
having forfeited it by such and such pro- 
ceedings.” (1 Blackstone, 485.) 

Such was the law one hundred and fifty 
years ago, and the Kansas statute o ten 
years ago read as follows: 

“Any corporation which is insolvent or 
which perverts or abuses its corporate pri- 
vileges may be dissolved by order of the 
district court having jurisdiction, on peti- 
tion of tire aitorney-general, supported by 
positive affidavit; and if the court finds 
that the petition is true it may grant a re- 
ceiver to wind up the affairs of the cor- 
poration and decree its dissolution; pro- 
vided, that the court may, at its discretion, 
appoint a receiver at the time of the filing 
of the petition by the attorney-general.” 

This statute was a mere repetition of the 
common law for corporate delinquencies— 
“capital punishment,” as it was quaintly 
called by Lord Coke—the one cure for all 
corporate shortcomings. 

About the same time that the Kansas 
Mutual Life Insurance Company’s troubles 
were being aired in the courts and dis- 
cussed in the newspapers, a conspiracy in 
restraint of trade in Kansas was charged 
against the Santa Fe Railway Company 
and the Standard Oil Company whereby 
the Santa Fe increased its rates for the 
transportation of oil from Chanute to Kan- 
sas City from about thirty dollars per car 
to one hundred and twelve dollars per car, 
the object being to make the freight rates 
so high as to be prohibitive and to give a 
monopoly of the transportation of oil to 
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the new pipe lines of the Standard Oil 
Company, and a suit was brought in the 
name of the state of Kansas to forfeit the 
charter of the railway corporation on ac- 
count of its part in this unlawful combina- 
tion. Such a proposal diverted public criti- 
cism and newspaper comment into sarcastic 
channels about what the state of Kansas 
would do if perchance it should win that 
lawsuit. Would it run the Santa Fe rail- 
road in its own behalf: or would it tear up 
the tracks and them for old junk? 
Would it sell the depots for city halls and 
the freight stations for cattle barns ? Would 
it tear up the Standard Oil pipe lines and 
In what man- 


sell 


fling them over the moon? 
ner would the affairs of the Santa Fe rail- 
road be wound up in compliance with the 
statute? 


Still delving into my Blackstone I found 
that the Attorney-general of England in 
the reign of Charles the Second did not 
hesitate to pursue the legal remedies afford- 
ed him by the same sort of a law, and he 
actually did forfeit the charter of the City 
of London in 1665; and it could not be 
denied that the corporation of London 
town at that time was relatively as import- 
ant to the kingdom of England as the Santa 
Fe railroad was in our time to the common- 
wealth of Kansas. 


In my own humble cogitations on this 
subject I gradually arrived at a point where 
I began to see why corporate abuses and 
usurpations had been tolerated so long. It 
was because the cure prescribed for cor- 
porate misdeeds was worse than the dis- 
ease. Prudent prosecutors hesitated to in- 
voke remedies so drastic that the public 
conscience would be shocked at their ap- 
plication. Yet the public insisted that cor- 
porate abuses should be corrected. I was 
only a youngster in the state’s law depart- 
ment at that time, but I was deeply inter- 
ested in this whole subject. Our Attor- 
ney-general brought another suit to oust 
the International Harvester Company from 
Kansas for violation of the antitrust law, 


and still another suit of the same sort 





against the Standard Oil Company of In- 
diana, the Standard Oil Company of Kan- 
sas, and the Prairie Oil and Gas Company, 
for violating the antitrust law. The Har- 
vester Company hatl a monopoly of the 
harvesting machinery used by the Kansas 
farmers. The company had great ware- 
houses in Salina, Hutchinson, Wichita, To- 
peka, and Kansas City, and employed large 
numbers of men. The Kansas subsidiary 
companies of the Standard Oil trust above- 
mentioned were also Kansas industries of 
the first rank and importance and em- 
ployed: thousands of men. ‘These suits 
were all pending and progressing through 
the courts when W. R. Stubbs became Gov- 
ernor in 1909, and he took the position 
that there ought to be some way to make 
corporations behave themselves without 
putting them out of business. Accordingly 
in his first message to the legislature he 
said: 

“The present corporation law seems to 
provide that when a corporation abuses its 
power a receiver shall be appointed for the 
purpose of winding up its affairs and dis- 
posing of the corporate property. This is 
often too drastic. The law should be amend- 
ed so as to provide for receivers to cor- 
rect corporate abuses, and when corrected 
to hand back the corporate property, with- 
out dissolving the corporation, into the 
hands of its owners and managers, subject 
to the supervision of the court. This 
amendment should be supplementary to the 
present law, so that either judgment may 
be pronounced at the discretion of the 
court.” 

Armed with the prestige of this recom- 
mendation of the Governor, I undertook 
the task of preparing and putting through 
the legislature the present Kansas law on 
this subject, which is as follows: 

“Any corporation which is insolvent or 
which perverts or abuses its corporate 
privileges may be dissolved by order of the 
district court having jurisdiction, on peti- 
tion of the attorney-general, supported by 
positive affidavit ; and if the court finds that 
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the petition is true it may appoint a re- 
ceiver to wind up the affairs of the cor- 
poration and decree its dissolution, pro- 
vided, that the court may, at its discretion, 
appoint a receiver at the time of the filing 
of the petition by the attorney-general ; pro- 
vided also, that if the dissolution of any 
such corporation is not considered by the 
court to be either necessary or advisable 
and that the corporate abuses can be cor- 
rected without dissolution, receivers may be 
appointed to manage the corporate property 
and business under the supervision of the 
court until fully corrected, after which the 
corporate management and property may 
be returned to the owners and managers 
thereof; and the court may remove any 
officers responsible for the abuse and mis- 
management of the corporate property and 
business, and may order the calling of an 
election of the stockholders to fill such va- 
cancies.” 

(Chapter 96, Session Laws of 1909.) 

The new law was available by the time 
the case against the Harvester Company 
was brought to a conclusion, and in the 
syllabus of that case, written by the court, 
is the following : 

“Where a corporation has by its conduct 
become liable to a complete ouster the court 
may in its discretion make a limited or 
qualified order of ouster prohibiting cer- 
tain specific acts, and retain jurisdiction 
and control of the parties for the purpose 
of making further orders in the premises 
should just and proper cause arise there- 
for in the future.” 

In the body of the opinion the court 
said: 

“As to the first count the court finds 
that under the evidence a complete for- 
feiture of the defendant’s charter and right 
to transact business within the state of Kan- 
sas would be justifiable, but it does not 
deem such an order necessary or expedient 
at this time. It finds that the volume of 
business in harvesting machinery trans- 
acted in this state by the defendant is 
sufficiently large to make it a matter of pub- 





lic concern and a proper subject for regu- 
lation. It is therefore ordered that the 
defendant be, and it is, prohibited from 
using exclusive contracts with its agents 
and dealers in this state restraining or re- 
stricting them from handling or selling 
goods or implements of the nature sold by 
the defendant in this state other than those 
obtained from the defendant; and it is re- 
strained and prohibited from making any 
unfair discrimination in the sale of its 
goods in this state against any section, com- 
munity or city or between persons for the 
purpose of destroying competition. No find- 
ing is made as to the reasonableness or un- 
reasonableness of the prices at which the 
defendant sells its goods in this state, nor 
as to the propriety of restricting local 
agents to the sale of a single line of har- 
vesting machines. The right is reserved 
to make any further order in the premises 
hereafter which upon complaint and ade- 
quate showing may appear to be just and 
proper.” ‘ 


State v. Harvester Company, 81 Kan. 
615. 

When the Standard Oil cases were 
brought to a conclusion in our state, after 
five years’ litigation, the judgment was 
drawn along the same general lines, but 
descended into details, stating specifically 
and with exactness the particular practices 
which these corporations should refrain 
from doing. The decree reads more like 
a book of rules promulgated by a general 
manager of a railroad for the instruction 
and guidance of conductors, engineers and 
brakemen than it does like an old-fashioned 
judgment. But it does the work. Scarce- 
ly any complaint, and not a single one of 
any consequence, has come to my office 
concerning the Harvester trust, the Stand- 
ard Oil Company of Indiana, the Standard 
Oil Company of Kansas, or the Prairie Oil 
and Gas Company since these judgments 
were entered. You will note that they are 
all doing business in Kansas under the 
supervision of the Supreme Court, and 
there is a suggestion in the learned opinion 
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of the court in the Harvester case that in 
a proper case it might make an order con- 
cerning the prices at which goods may be 
sold in Kansas when once the fact is es- 
tablished that the goods are the property 
of a corporation which has obtained a com- 
plete monopoly of the particular article 
of trade or commerce. For myself I would 
say that the fixing of a price on goods pro- 
duced by a corporation which has obtained 
a complete monopoly of their production 
and distribution is more clearly a legis- 
lative function than a judicial one, but cer- 
tainly the court would have a right to order 
that the corporation managers or receivers 
should treat the public fairly in the mat- 
ter of prices, and that would virtually 
amount to a fixing of prices. 


I apprehend that iimited judgments of 
ouster can be worked out in almost any 
state in the Union. 


The original jurisdiction of the Kansas 
Supreme Court, like that of most state su- 
preme courts, is limited to the three old 
common-law proceedings, quo warranto, 
mandamus and habeas corpus; but this 
limited judgment in quo warranto is not 
in any sense an extension of the original 
jurisdiction of our Supreme Court. That 
point is clear. Neither is it judicial legis- 
lation. We have not amended the consti- 
tution by statutory enactment. It is a mere 
logical working out of the remedies fur- 
nished by quo warranto., If capital pun- 
ishment, according to Lord Coke and 
Blackstone and the Kansas statute, is the 
full legal remedy to which the state is en- 
titled in quo warranto for corporate abuses 
and usurpations, who can be heard to com- 
plain if the state asks less and the court 
acquiesces in giving less than the full scope 
of the drastic remedy furnished by the an- 
cient proceeding in quo warranto? 

The advantages of the limited judgment 
in quo warranto are obvious. It is much 
better than an injunction, because an in- 
junction can only be granted by a court of 
general jurisdiction. An injunction case 
could only find its way into the Supreme 





Court by appeal or writ of error. Seeking 
only a limited judgment of ouster, the state 
may begin its quo warranto suit in its court 
of last resort. Disobedience or contempt 
of an injunction would have to be called to 
the attention of the court which granted 
the injunction, and a punishment for such 
disobedience or contempt would have to 
go to the higher court for review. But a 
violation of a judgment of limited ouster 
may be called directly and summarily to 
the attention of the court of last resort. 
It amounts to governmental supervision of 
the great corporations which exercise, law- 
fully or otherwise, the powers, scope and 
commercial supremacy of a monopoly. Kan- 
sas wants to keep these giant corporations, 
and it is determined to rule them, and we 
have arranged matters so that they must 
do business under the eye of our Supreme 
Court forever. 

Such, in substance, is the Kansas limited 
judgment in quo warranto which has called 
forth such high encomiums from one of 
America’s foremost politicians. 

Joun S. Dawson, 
Attorney-General of Kansas. 
Topeka, Kansas. 








NELIGENCE—RESCUE FROM DANGER. 





PERPICH v. LEETONIA MINING CO.. 





Supreme Court of Minnesota. July 12, 1912. 





137 N. W. 12. 





Syllabus by the Court: 

A person who voluntarily attempts to rescue 
one whose life is imperiled by the negligence 
of another, if injured in the attempt, may re- 
cover therefor from the negligent person, if the 
act of attempted rescue be not one of extreme 
recklessness. 





BROWN, J. Action for personal injuries, 
in which plaintiff had a verdict, and defend- 
ant appealed from an order denying its al- 
ternative motion for judgment or a new trial. 

The facts are as follows: Plaintiff and one 
Martinovich were fellow laborers in the em- 
ploy of defendant in its underground iron 
mine. Their labor consisted, by means of 
dynamite and other explosives, in blasting 
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iron ore and preparing it for cartage out of 
the mine. Holes in the face of the wall of ore 
were drilled to a proper depth, dynamite in- 
serted therein, and by means of fuse attached 
thereto exploded, and the ore dislodged and 
thrown into movable quantities. On the day 
of plaintiff’s injury the usual procedure had 
been followed, holes drilled and filled with dy- 
namite, and the fuse lighted. Some difficulty 
appears to have been encountered in lighting 
all the tuse, there being five charges of dyna- 
mite to be exploded, and because of the diffi- 
culty only two were lighted. Plaintiff deemed 
it imprudent to attempt to light the remaining 
fuse, and he called to his fellow workmen to go 
to a place of safety, lest the blast come while 
they were exposed to danger. Plaintiff im- 
mediately started down the drift, some 8 feet 
wide, and after proceeding some distance, 
just how far is in dispute, he looked back and 
noticed that Martinovich was still standing 
near the lighted fuse, apparently ignorant of 
the danger confronting him. Realizing that 
Martinovich was in imminent peril, plaintiff 
called to him and returned to within 20 feet 
of the wall of the mine, where Martinovich 
was still standing, for the purpose of rescuing 
him, when the charge of dynamite exploded, 
killing Martinovich and _ seriously injuring 
plaintiff. In this action to recover damages 
for the injury so received by plaintiff, the com- 
plaint alleges that Martinovich was inexper- 
ienced in the work, unfamiliar with the dan- 
gerous character thereof, and that defendant 
employed and set him to work without pre- 
viously warning and instructing him of the 
dangers surrounding the employment; that by 
reason of defendant’s failure and neglect in 
this respect Martinovich was on the occasion 
of his death negligently and carelessly ex- 
posed to dangers of which he was unaware; 
and that plaintiff's injury was the result of 
an effort on his part to rescue him from his 
impending peril. In addition to a general 
denial, qualified by the admission of several 
allegations of the complaint, defendant inter- 
posed the defense of contributory negligence 
and assumption of risk. 

Defendant contends, in support of its mo- 
tion for judgment notwithstanding the ver- 
dict, that the evidence wholly fails to show 
either that Martinovich was an ignorant or 
inexperienced miner, or that defendant was 
negligent in not warning or instructing him 
concerning the dangers of the work; that 
plaintiff, his fellow workman, had a better 
opportunity to learn and know of his inex- 
perience, if in fact Martinovich was inex- 
perienced, than defendant, and assumed the 





risk of working with him; that the act of 
plaintiff in going to the rescue of Martino- 
vich was rash and foolhardy, in view of the 
situation presented, of which plaintiff was 
fully informed, and therefore that plaintiff 
recklessly contributed to his own injury and 
cannot recover. In support of the motion for 
a new trial certain rulings are urged as re- 
versible error. ; 
(1) 1. As respects the duty of a master to 
his servants, the law imposes upon him the 
obligation of employing competent persons to 
do and perform the work assigned them. If 
he employs an incompetent person, and sets 
him to work with other servants, and such 
other servants are injured by reason of such 
incompetency, the master is liable for all dam- 
ages sustained, unless it be shown that the 
injured servant had notice of the incompet- 
ency, or had equal cpportunity with the mas- 
ter to discover it. Nutzmann v. Insurance Co., 
78 Minn. 504, 81 N. W. 518. If the injured 
servant has notice of the incompetency, and 
fully appreciates the danger which might 
spring therefrom, he assumes the risk and 
cannot complain. It is well settled, also, that 
the master is under legal obligation to warn 
and instruct his ignorant and inexperienced 
servants of all hidden or concealed dangers 
connected with the employment, or such as 
the servant might not readily understand and 
appreciate, and a failure so to do renders the 
master liable for injuries received by the ser- 
vant which might have been avoided, had the 
instructions been given. If in the case at bar 
Martinovich was inexperienced and unfit for 
the work in blasting, by the use of dynamite 
and other explosives, and defendant failed 
and neglected to warn and instruct him of the 
dangerous character of the work defendant 
was properly held by the jury as chargeable 
with negligence in respect to his employment. 
The contention of defendant is that no such 
case was made by the evidence. In this we do 
not concur. Our examination of the record 
and a careful consideration of the evidence 
leads to the conclusion that the question was 
one of fact and properly submitted to the 
jury. We find evidence in the record reason- 
ably tending to show that Martinovich was 
unfit and inexperienced in this class of work, 
and evidence also tending to show that no 
instructions were given him by defendant. 
Some of the evidence was perhaps of a nega- 
tive character; but it made a prima facie case 
of neglect on the part of defendant, and was 
sufficient to require defendant to disprove the 
case so made. Defendant offered no evidence 
that Martinovich was properly instructed or 
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warned of the dangers of his work. It did 
appear that, when Martinovich applied for 
work, he stated to the defendant's officer that 
he was a miner. But this, standing alone, 
was insufficient to relieve defendant of its ob- 
ligation of instructing him concerning the ex- 
ceedingly dangerous character of the work, 
or of affirmatively ascertaining whether he 
understood and appreciated the same. Nutz- 
mann v. Insurance Co., supra. The question 
was for the jury. The further contention that 
the evidence affirmatively shows that plain- 
tiff knew of, or had equal opportunity with 
defendant to discover, the ;inexperience of 
Martinovich is not sustained. Plaintiff had 
been associated with Martinovich but one day 
prior to his injury and death, and it cannot be 
said as a matter of law that he should within 
that time have learned of his inexperience. 
(2) 2. It is well established, though per- 
haps not by a uniform line of decisions by 
all the courts, that when, through the negli- 
gence of one person, another is placed in im- 
minent peril of his life, a third person, stand- 
ing by, who successfully rescues or unsuccess- 
fully attempts to rescue the imperiled person 
may recover for injuries received by him in 
the attempt, in an action against the one 
whose negligence imperiled the life of the 
rescued person, unless it appear that the at- 
tempt to rescue was clearly one of rashness 
or recklessness under the circumstances pre- 
sented. The authorities are practically all 
‘collected in a note to Corbin v. City of Phila- 
delphia, 49 L. R. A. 715. The proximate cause 
of the injury to the rescuer in such cases is 
held to be the act of the person whose negli- 
‘gence created the peril, and, though the res- 
cuer owed no duty to either, he may recover 
from the negligent person, unless under the 
circumstances disclosed it may be said that 
the attempt was one of extreme recklessness. 
We adopt that view of the law, and come to 
tthe question whether the act of plaintiff in 
attempting to save Martinovich was so rash 
‘and reckless as to constitute contributory 
negligence as a matter of law. Upon that 
question the law is neither harsh nor exact- 
ing. Persons are held justified in assuming 
greater risks in the protection of human life 
than would be sustained under other circum- 
stances. Schroeder v. Railway Co., 108 Mo. 
827, 18 S..W. 1094, 18 L. R. A. 827. Senti- 
ments of humanity applaud the act, the law 
commends it, and, if not extremely rash and 
reckless, awards the rescuer redress for in- 
juries received, without weighing with tech- 
nical precision the rules of contributory negli- 
gence or assumption of risk. The question 





is ordinarily one of fact for the jury. Eckert 
v. Railway Co., 43 N. Y. 503, 3 Am. Rep. 721; 
Railway Co. v. Langendorf, 48 Ohio St. 316, 
28 N. E. 172, 13 L. R. A. 190, 29 Am. St. Rep. 
p53. When confronted with a sudden emer- 
gency of the kind, the person in position to 
render aid is not afforded either time or op- 
portunity to measure the chances of success. 
He must act quicxly, if at all, and much must 
be left, in determining the character of the 
act, to the particular situation with which 
jhe is at the moment confronted, viewing the 
jact in the light of common prudence and the 
probability or improbability of success. In 
the case at bar the evidence disclosed the fact, 
not disputed, that Martinovich was in a peri- 
lous position. The dynamite was likely to ex- 
plode and kill him, as in fact it did, unless 
plaintiff could reach and warn him of his peril 
fin time to enable him to make his escape. 
The jury found that his position was brought 
about by the negligence of defendant in fail- 
ing to warn and instruct him, a situation jus- 
tifying plaintiff’s efforts to avert, if possible, 
the threatened harm. Whether plaintiff could 
safely approach the place, or whether it was 
gn act of recklessness for him to do so, after 
he had himself reached a place of safety, and 
was guilty of extreme negligence in resolving 
tne question in favor or the attempt to save 
a human life, was, we hold, a question for the 
jury. The length of time he had been away 
after lighting the fuse, necessarily short, and 
tthe distance he had gone down the drift to a 
place of safety, were matters in dispute, and 
for the jury to consider in determining the 
question. The evidence is not such as to jus- 
tify this court in saying, as a matter of law, 
that his return was an act of recklessness pre- 
cluding his right of action. The question was 
properly left to the jury, and the evidence 
sustains the verdict. 

(3, 4) 3. We discover no error in the rul- 
ings of the court, or its refusal to charge the 
jury as requested by defendant, to justify a 
new trial. The court refused to charge the 
jury, at the request of defendant, that if plain- 
tiff knew, or could by ordinary observation 
have learned, that Martinovich was not an 
experienced miner, and plaintiff continued to 
work with him without complaint to defendant, 
then plaintiff assumed all risks incident there- 
to and could not recover. The court was right 
in refusing this request. The injury to plain- 
tiff was not occasioned by any negligent act 
on the part of Martinovich in the performance 
of his work, but by the negligence of de 
fendant in putting him to work without pre- 
viously instructing and warning him of the 
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dangers connected therewith. In other words, 
if Martinovich had been properly warned and 
instructed, he would not have been exposed to 
danger, and there would have been no occasion 
for plaintiff to make the effort to rescue him. 
‘the request, though a correct proposition of 
law, was inapplicable to the case. 
Order affirmed. 


NotE.—Rule of Negligence by Defendant in 
Rescue Cases—The instant case announces a 
principle which seems to be so thoroughly estab- 
lished, that it possibly is very difficult to find 
any case to the contrary. But there seems some 
difference between courts as to the quality or 
degree of negligence on the part of a defendant 
claimed against by a rescuer of one in peril. In 
other words, though it be admitted, that only 
may one be liable, by whose negligence another’s 
life is imperilled, to a rescuer of the person im- 
perilled, will the contributory negligence which 
would bar the imperilled person from recovery, 
also bar recovery by the rescuer? In Pennsyl- 
vania Co. v. Langendorf, 48 Ohio St. 316, 28 
N. E. 172, 13 L. R. A. 190, 29 Am. St. Rep. 553, 
it is said: “One who imperils his own life for 
the sake of rescuing another from imminent 
danger is not chargeable as matter of law with 
contributory negligence; and if the life of the 
rescued person was endangered by the defend- 
ant’s negligence. the rescuer may recover for the 
injuries which he suffered from the defendant 
in consequence of the intervention. There need 
be no fear that this principle will make any one 
liable for the cost of volunteered benevolence 
without being himself in fault.” Is this last ob- 
servation strictly true? In this case a child was 
in peril and it was said: “The negligence of the 
railroad company in having no watchman at this 
public crossing and the unlawful rate of speed 
the train was running towards it, to which may, 
perhaps, be added that of the nurse in charge 
of the child, were the causes of its extreme 
danger.” Suppose the nurse’s fault were im- 
putable to the child, which, we think, some courts 
might hold, and the railroad not be held liable 
to the child, would the railroad still be held 
liable to the rescuer? It was held in this case, 
and nothing argued about that or liability aris- 
ing out of concurrent negligence. 


From Donahoe v. Wabash St, L. & P. R. Co., 
82 Mo. 560, 53 Am. Rep. 594, it would seem to 
be true, that an attempt at resctie of a person 
in danger, though he is there wholly by his own 
fault, will give the rescuer the right of protec- 
tion from avoidable injury, even though as in 
the case of the rescue of a child, it was the 
rescuer’s contributory negligence that permitted 
it to be endangered. It was said that the con- 
tributorv negligence of a mother in permitting 
her child to be on the track “would not prevent 
a stranger from recovering damages for an in- 
jury sustained in attempting its rescue.” If so, 
why should the contributory negligence of any- 
one, in putting himself in danger, bar a rescuer 
from recovering damages for injury in the 
rescue? 

But the case of De Mahy v. Morgan’s L. & T. 
R. & S. S. Co. as La. Ann. 1329, 14 So. 61. 
which showed an attempt by a mother to rescue 
her child from under a train and receiving in- 





jury in such attempt, holds the mother barred 
from recovery because of her contributory negli- 
gence in allowing the child to be on the plat- 
form from which it fell. But what would have 
been held had a stranger attempting this rescue 
been injured? It would have been said, it would 
seem, that the mother’s negligence not being im- 
putable to the child that he could recover. That 
at least, is the inference from the court’s hold- 
ing that the rescuer’s contributory negligence 
was a bar—presumably the only bar. 


This same court decided broadly that where 
one went upon a railroad track and pushed a 
drunken friend off, being himself struck and in- 
jured, he could recover if act of rescue was not 
reckless. Peyton v, Texas & P. R. Co., 41 La. 
Ann. 861, 6 So. 690. It is true it was said that 
it was negligence on the part of the railroad to 
approach the platform, where there were a num- 
ber of people congregated at a fair grounds sta- 
tion, at great speed, but the court did not pre- 
tend to declare that the party rescued from 
danger would have had a right of action against 
the railroad company, had he alone been in- 
jured. 

In Clark v. Famous Shoe and Clothing Co., 16 
Mo. App. 463, a mother was injured in endeavor- 
ing to prevent her infant child, who had 
stumbled, from falling into a hatchway. It was 
said the hatchway was guarded so as to pre- 
vent a person exercising reasonable care, from 
falling into it. Yet the mother’s recovery was 
sustained, when, “if plaintiff, walking along this 
sidewalk alone, had by inadvertence fallen into 
this opening, it might, perhaps, have been con- 
clusive proof of negligence on her part.” 

But the court does not declare that there was 
any negligence at all in leaving the hatchway as 
it was. Therefore there seems here a case ap- 
proaching very closely to that of a judgment by 
a rescuer against one not in fault from the per- 
son rescued being in danger. 

It seems to us there is some uncertainty as to 
whether or not a rescuer is always barred, when, 
if there had been no rescue, there would be no 
right to recover. Lately it was held that where 
an employe’s own negligence places another in 
imminent danger, his rescue of that person, 
whereby he is injured, does not bar him from 
recovery Gulf C. & S. F. Ry. Co. v. Brooks 
(Tex. Civ. App.), 132 S. W. 95. Certainly he 
could not have recovered from his mere ex- 
posure to that danger. Cc 








ITEMS OF PROFESSIONAL 
INTEREST. 


BAR ASSOCIATION MEETINGS — WHEN 
AND WHERE TO BE HELD. 





CALIFORNIA—San Diego, November, 1913. 
COLORADO—Colorado Springs—probably in 
Wuly, 1913. 
FLORIDA—Miami, February 6 and 7, 1913. 
IDAHO—Boise, January 17, 1913. 
IOWA—Sioux City, June 26 and 27, 1913. 
KANSAS—Topeka, January 27 and 28, 1913. 
KENTUCKY—Olympian Springs, July 9 and 
10, 1913. 
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MAINE—Augusta, January 8, 1913. 

MINNESOTA—St. Paul, some time during 
August, 1913. 

MISSOURI—Kansas City, 3rd and 4th week 
in September, 1913. 

MISSISSIPPI—Greenwood, first Monday in 
May, 1913. 

NEW YORK—tUtica, third week in January, 
1913. 

NEW JERSEY—Atlantic City, some time 
during June, 1913. 

OHIO—Probably at Cedar Point, during 
July, 1913. 

OREGON—Portland, November, 1913. 

SOUTH CAROLINA—Columbia, January 23, 
1913. 

SOUTH DAKOTA —FPierre, January 15 and 
16, 1913. 

TENNESSEE—Probably in Memphis, during 
May, 1913. 

VERMONT—Montpelier, first Tuesday in 
October, 1913. 

WEST VIRGINIA—Wheeling—date not fixed. 

WISCONSIN—Milwaukee, some time during 
June, 1913. 





MEETING OF KANSAS LAWYERS. 

The thirtieth annual meeting of the Kansas 
State Bar Association will be held in the Su- 
preme Court Room, Topeka, January 27 and 
28, beginning at 10 o’clock the morning of the 
first day. 

A splendid program consisting of addresses, 
committee reports, etc., etc., is being prepared 
and will be mailed out as soon as.completed. 

Walker D. Hines, Acting Chairman of the 
Executive Committee and General Counsel, A. 
T. & S. F. Railroad Company, will deliver the 
annual address the night of the 27th. 

There will be fine and timely papers by Presi- 
dent J. D. McFarland of Topeka; Henderson 
Martin of Marion; A. M. Keene of Ft. Scott; 
W. H. Russell of LaCrosse; W. S. Glass of 
Marysville; S. N. Hawkes of Stockton; Dean 
William R. Arthur of Topeka; Earl W. Evans, 
Wichita; E. S. McAnany, Kansas City. 

Several important committees have elabor- 
ate reports ready which will be discussed and 
possibly recommended to the legislature then 
in session for prompt enactment into law. The 
Committee on Revision of the Statutes is ready 
with a report which every lawyer in the state 
should hear and discuss; the Committee on 
Uniformity of Laws has been doing lots of work 
in conjunction with similar committees in oth- 
er states; the special committee on Crimes and 
Criminal Procedure has made partial report in 
preceding years, this wil be its complete and 
final report. “Every practicing lawyer of Kan- 
sas,” says Mr. D. A. Valentine, the secretary 
of the Association in writing to us, “should 
take part in these discussions; should get into 
the game, or everlastingly hereafter hold his 
peace.” 





The wind-up banquet the evening of the sec- 
ond day is always an enjoyable affair, free to 
members. ‘lhe committee is at work now se- 
lecting bright, particular stars for that eve- 
ning’s entertainment. 





MEETING OF THE SOUTH DAKOTA BAR 
ASSOCIATION. 





The Fourteenth Annual Meeting of the As- 
sociation will be held at Pierre, on Wednes- 
day and Thursday, the Fifteenth and Sixteenth 
days of January, 1913. 

The president’s address will be delivered by 
the president of the Association, James Brown 
of Chamberlain. 

Papers will be read before the Association 
by Jesse W. Boyce of Sioux Falls, A. K. Gard- 
ner of Huron, and Chambers Kellar of Lead. 

Reports of the various standing committees 
of the Association and discussions on such re- 
ports will be made a prominent feature of this 
meeting. Members of the Association who de- 
sire to discuss the report of the Committee on 
Legal Reform, which was distributed recently, 
are requested to bring with them the copies of 
the report which they received through the 
mails as the supply of copies of the report re- 
maining on hand is limited. 

On the evening of Wednesday, January Fif- 
teenth, the Association will give a dinner in 
honor of Judges Dighton Corson and Dick 
Haney. A charge of probably One Dollar per 
person will be made to those who attend the 
dinner. Attendance at the dinner will not be 
limited to members of the Association, and an 
invitation is extended by the Association to 
attorneys generally to be present at the din- 
ner. Those who desire to reserve in advance 
seats at the dinner will pleace communicate 
with Mr. L. L. Stephens of Pierre, who has the 
matter in charge. 

During the afternoon of Wednesday, Janu- 
ary Fifteenth, a marble bust of former United 
States Senator Alfred Beard Kittredge, a mem- 
ber of the Association at the time of his death, 
will be unveiled in the State Capitol Building 
with appropriate ceremonies and addresses. 
An invitation to attend the unveiling of this 
bust is extended to the members of the Asso- 
ciation by the Kittredge “iemorial Committee 
having the matter in charge. 

Not only are all of the members of the Asso- 
ciation who can attend the meeting expected 
to do so, but a cordial invitation is extended 


to those members of the South Dakota bar who 
have not yet joined the Association to be pres 
ent, attend the various sessions and unite with 
the Association. 
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CORRESPONDENCE. 


SUBSTITUTING NEW PARTY AFTER CAUSE 
OF ACTION IS BARRED. 
Editor Central Law Journal: 
St. Louis, Missouri, 

Dear Sir:—I notice the criticism of Beresh et 
al. v. Supreme Lodge Knights of Honor, in your 
issue of December 13, 1912. 

It is sometimes pleasant to have been coa- 
nected with a case that is to be cited, and criti- 
cised and commended for many years, as will 
this case be. 


The most interesting feature of this case is 
not noticed in the notes. The Supreme Lodge 
Knights of Honor issued a Benefit Certificate 
payable to Otto and Freddie Goldberger, stated 
to be the nephews of Beresh, the assured. Af- 
ter they had maintained the action for nearly 
ten years, it was discovered they were not re- 
lated to Beresh and had no insurable interest 
in his life, and this fact was pleaded by leave 
of court. Thereupon, Anna Beresh and an 
adopted son, were substituted as plaintiffs, who 
filed a new declaration, in which it was charged 
that Beresh was a member of the Order in good 
standing when he died; that the Benefit Certifi- 
cate was made payable to the Goldbergers, who 
were not entitled to recover upon it and that 
by the laws, rules and regulations of the Su- 
preme Lodge, they, the plaintiffs, were entitled 
to the money. 

The Supreme Court necessarily holds in this 
case not only that it was permissible to change 
plaintiffs, but that the action is the same. This 
feature of the case will be cited oftener on the 
subject of “identification of action” or “same 
cause of action” than any case published in re- 
cent years. I hope it may be cited favorably. 

Very truly yours, 
E. M. ASHCRAFT. 

Chicago, Il. 

“(Note:—We hardly agree with our correspon- 
dent that this case referred to will be “com- 
mended.’’ The case, as we view it, furnishes an 
instance in evading the statute of limitations 
which cannot be sensibly distinguished from 
bringing an independent suit after the bar has 
attached. It is not objectionable to bring in a 
new party plaintiff, if defendant is not adverse- 
ly affected, but if he is he has been called into 
court for one thing and proceeded against for 
another. This is not saved by saying it is the 
same action. An action is not the same action 
when suit is brought by different parties upon 
the same facts, if one only of them has a right 
of action in those facts. All the actions but 
one are res inter alias actae.—Editor. ] 








BOOK REVIEWS. 


JOHNSON AND HUEBNER’S RAILROAD TRAF- 
FIC AND RATES. 

No subject is of more importance, politically, 
than the question of railroad rates and their 
regulation. Since the people have approved the 
suggestion that they take over the supervision 
of the great public service corporations, it be- 
comes incumbent upon them to properly inform 








themselves of a subject which is not altogether 
easy of solution. 

The present treatise which is the subject of 
this review has been prepared by two experts 
competent to speak authoritatively as well as 
scientifically on all questions of railroad rate 
regulations, to-wit: Dr. Emory R. Johnson, 
Professor of Transportation, University of Penn- 
sylvania, and Grover G. Huebner, instruc- 
tor in the same subject in the same university. 
Many chapters were written upon suggestion 
of the General Freight Managers of the Penn- 
sylvania and New York Central Railway Sys- 
tems. 


The treatise is divided into two volumes. Vol- 
ume I treats of “The Freight Service,” volume 
II cevers “Passenger, Express and Mail Ser- 
vices.” 

Volume I which treats in general of “The 
Freight Service” is divided into three parts, to- 
wit: Part I, “The Traffic of American Railroads;” 
Part II “The Freight Service: Its Organization 
and Management;” Part III, “Freight Classifi- 
cation and Rates.” Volume two is divided into 
four parts, to-wit: Part IV, “The Organization 
and Management of The Passenger Service;” 
Part V, “Passenger Classification and Fares;” 
Part VI, “The Express and Mail Services;” Part 
VII, “The Federal Railway Rate Act of 1910.” 
In the appendix the Rate Act of 1910, is set 
forth in full, together with a copy of the deci- 
sion of the Interstate Commerce Commission in 
the Reno (Nev.) Rate Case. 

There is no book recently published which 
speaks with greater authority and _ displays 
greater care and research than the treatise un- 
der review, and it will, undoubtedly, serve a 
good purpose in enlightening the lay mind 
generally on a subject which has hitherto been 
the favorite labyrinthine haunts of ignorant 
demagogues. 

Published in two volumes by D. Appleton & 
Co., New York. 








HUMOR OF THE LAW. 


A West Virginia darky, a blacksmith, re- 
cently announced a change in his business as 
follows: “Notice—De co-pardnership hereto- 
fore resisting between me and Mose Skinner is 
hereby resolved. Dem what owe de firm will 
settle wid me, and dem what de firm owes will 
settle wid Mose.”—National Corporation Re- 
porter. 


The Judge—“Can you describe any specific 
act of cruelty on the part of your husband?” 

The Complainant—“I should say I can. When- 
ever he had anything to say to me he’d call me 
up on the telephone and say it and then discon- 
nect before I had a chance to talk back to him.” 
—National Corporation Reporter. 


Quite a laugh was raised in the Supreme 
Court not long since by an official, who, when 
the judge called for the crier to open the court, 
said: “May it please your Honor, the crier 
can't cry to-day because his wife is dead.”— 
National Corporation Reporter. 
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Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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1. Accident and Health Insurance—Construc- 
tion of Sick Benefit Claim.—Where the lan- 
guage permits, a sick benefit insurance policy 
should be construed favorably to the insured 
rather than to the insurer Metropolitan Plate 
Glass & Casualty Ins. Co. v. Hawes’ Ex’x., Ky., 
149 S. W. 1110. 


9 


2. Appeal and Error—Sustaining Motion for 
New Trial.—Where a motion for new trial on all 
the statutory grounds has been sustained gen- 
erally, the Supreme Court will assume that the 
trial judge’ was not able to reconcile the verdict 
with the weight of the testimony.—Bourquin y. 
Missouri Pac. Ry. Co., Kan., 127 Pac. 770. 

3. Bankruptey—Discharge.—Where a debtor 
was adjudged a bankrupt in January, 1906, and 
her application for discharge was filed April 26, 
1907, after which no action was taken until 
September 12, 1911, a motion to dismiss for 
want of prosecution should have been granted. 
—Lindeke v. Converse, C. C. A., 198 Fed. 618. 

4.——Discharge.—Where the legal presump- 
tion that a bankrupt intended, by failing to keep 
books, to conceal his financial condition, was so 
strongly supported by facts as to overcome the 
presumption of the finding of the chancellor to 
the contrary, his discharge must be denied.— 
McKibbon, Driscoll & Dorsey v. Haskell, C. C. 
A., 198 Fed. 639. 

5.——Filling Vacancy.—The law that confers 
power to supply, by appointment, a place vacat- 








ed by death, disability, or removal, authorizes 
an appointment to fill a vacancy caused by res- 
ignation.—Hull v. Burr, Fla., 59 So. 787. 

6. Indemnity Contracts.—Where a surety 
company executed a bond for the faithful per- 
formance of its principal of a building con- 
tract, and the principal executed a bond in- 
demnifying the surety company tor any dam- 
ages which it might sustain, the liability of the 
principal under the indemnity agreement is not 
a claim provable in bankruptcy against his es- 
tate until the surety has paid the damages sus- 
tained by the obligees in the bond on the prin- 
cipal’s default.—R. P. Williams & Co. v. United 
States Fidelity & Guaranty Co. Ga., 75 S. E. 
1067. 

7.—Insurance Policies.—Aside 
question of exemption, insurance 
bonds having a surrender or disposable 
are assets passing to the bankrupt’s trustee.— 
In re Churchill, U. S. D. C., 198 Fed. 711. 
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8.——Preference.—A indorser, ac- 
commodation maker, or surety of a bankrupt is 
a “creditor,’ within Bankruptcy Act July 1, 
1898, § 60b, relating to preferences, though the 
guarantor or indorser did not pay or induce the 
payment of the debt, but payment was made by 
the bankrupt.—Paper v. Stern, C. C. A., 198 Fed. 
642. 

9.——Preference.—A bank, which collected 
the amount of a note of an insolvent merchant 
by selling goods from his stock on the day be- 
fore his bankruptcy, on which it had taken a 
chattel mortgage a week before, held to have 
had reasonable cause to believe him insolvent, 
such as to render the payment recoverable by 
his trustee as a_ preference.—Fowler State 
Bank, of Fowler, Kan., v. White, C. C. A., 198 
Fed. 631. 

10.——Taxes.—That property of a bankrupt 
in Colorado had been struck off to the county 
for taxes, and had also been surrendered by 
the trustee to a mortgagee, held not to relieve 
him from the duty of paying the taxes as a 
preferential claim.—Hecox y. Teller County, C. 
C. A., 198 Fed. 634. 

11. Banks and Banking—Stockholders’ Rights. 
—Stockholders of a bank may force it to sub- 
mit to an examination of its affairs.—Robertson 
v. Owensboro Savings Bank & Trust Co.'s Re- 
ceiver, Ky., 149 S. W. 1144. 

12. Bills and Notes—Bona Fide.—Where it is 

shown that a note was procured by fraud, and 
was without consideration, the burden shifts 
to plaintiff to show that the note was purchas- 
ed in due course for a valuable consideration, 
and without notice of fraud.—Altschul v. Rog- 
ers, Idaho, 126 Pac. 1048. 
, 13.——Bona Fide Purchaser.—That the note 
sued on was purchased by plaintiff from an in- 
dorsee for one-third of its face value was in- 
sufficient to show that plaintiff was not a bona 
fide purchaser.—Ham vy. Merritt, Ky., 149 S. W. 
1131. 

14.——Certificates of Deposit.—A holder of a 
certificate of deposit is the owner of a negoti- 
able instrument by which the bank obligates 
itself to pay to him or any other rightful hold- 
er the sum called for, and one acquiring the 
instrument for value before maturity without 
notice in due course of business must be pro- 
tected as a bona fide holder within Negotiable 
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Instruments Act.—Kushner v. Abbott, Iowa, 137 
N. W. 913. 

15. Boundaries—Government Monuments.— 
Where it is made to appear by competent evi- 
dence that a government monument does not 
accord with the survey or plat, the corner, as 
established on the ground, must control.—Hale 
v. Ball, Wash., 126 Pac. 942. 

16. Brokers—Authority.—The sale by an 
agent of an entire tract of 428 acres is not a 
compliance with a contract with the landowner, 
authorizing the agent to sell “in tracts of one 


acre up.”—Montgomery vy. Slater, Kan., 126 Pac. 
1085. 
17. Carriers of Goods—Rate Regulation.— 


Where a state Railroad Commission, in estab- 
lishing rates, has made adequate inquiry, af- 
fording all parties in interest a chance to be 
heard, there is a presumption that the rates es- 
tablished are reasonable.—Thompson y. Rail- 
road Commission of Louisiana, U. S. D. C., 198 
Fed. 691. 

18. Carriers of Live Stock—Suitable Accom- 
modations.—A carrier of live stock cannot con- 
tract to avoid liability for its negligent failure 
to provide suitable yards, feed, and water at 
such times and places as the law requires.— 
Ward v. Chicago, R. IL & P. Ry. Co., Kan., 126 
Pac. 1083. 

19. Vices of Animals.—While as to inani- 
mate freight a carrier is an insurer against all 
perils excepting only the act of God, the public 
enemy, and the negligence of the shipper, as to 
live stock there is to be also excepted the prop- 
er vice of the animal.—Cunningham v. Wabash 
R. Co., Mo., 149 S. W. 1151. 

20. Carriers of Passengers—Conductor Act- 
ing Outside of Authority.—The acts of the con- 
ductor, after the train had reached the end of 
the division, in taking plaintiff to a house, 
which bore an ill repute, were not done while 
engaged in the company’s vusiness; and hence 
the company was not liable—M., K. & T. Ry. 
Co. of Texas v. Pope, Tex., 149 S. W. 1185. 

21. Derailment.—Where the _ relation of 
passenger and carrier exists, a derailment re- 
sulting in an injury to a passenger raises a 
presumption of negligence.—Washington-Vir- 
ginia Ry. Co. v. Bouknight, Va., 75 S. EH. 1032. 

22.——Res Ipsa Loquitur.—Where a passen- 
ger suing for a personal injury alleged to have 
been caused by the negligence of the trainmen 
shows an unusual and violent jerk of the train 
and resulting injury, he establishes a prima 
facie case within the maxim res ipsa loquitur: 

Sever v. Minneapolis & St. L. Ry. Co., Iowa, 
137 N. W. 937. 

23. Constitutional Law—Due Process of Law. 

“Due process of law” is but another name 
for “law of the land.’ It does not necessarily 
imply judicial process, constitutional legislation 
being also comprehended.—Board of Water 
Com’rs, of City of Norwich v. Johnson, Conn., 
84 Atl. 727. 

24.——Requiring Sanitary Drinking Cups on 
tailways.—An order of the Public Utility Com- 
mission requiring railorads supplying drinking 
water to passengers to supply sanitary drink- 
ing cups was a proper exercise of the state 
police power to conserve the public health.— 
Delaware, L. & W. R. Co. v. Board of Public 
Utility Com’rs., N. J., 84 Atl. 702. 











25. Contracts—Duress.—<An illegal restraint 
of a person’s liberty, whereby he is induced to 
perform an act to procure his deliverance, is 
duress of imprisonment.—Schuster v. Arena, N. 
J., 84 Atl. 723. 

26. Duress.—Under the modern rule of law, 
actual or threatened use or misuse of criminal 
process, legal or illegal, sufficient to overpower 
and overcome the will of the party threatened, 
constitutes duress.—Wilbur y. Blanchard, Idaho, 
126 Pac. 1069. 

27. Illegality—Where a father signs a 
note as joint maker with his son, under an 
agreement with the payee that the latter would 
withdraw a prosecution of the son for cheating 
and swindling, the conduct of the payee in thus 
inducing the signature was illegal, and a valid 
defense to suit on the note.—Cromer y. Evett, 
Ga., 75 S. E. 1056. 

28. Time as Essence.—The right to insist 
on time as the essence of a contract may be 
waived by express agreement or by implication 
from conduct leading the other party to believe 
he would not, be held to the strict provision.— 
Welsh v. Dick, Pa., 84 Atl. 769. 

29. Copyrights—Infringement of Pictures.— 
Where an artist painted a picture for complain- 
ant and copyrighted it in complainant’s name, 
defendant’s publication of pictures from a 
sketch made by the artist before making the 
painting held an infringement of the copyright. 
—Beifeld v. Dodge Pub, Co., U. S. C. C., 198 Fed. 
658. 

30. Corporations—Building Committee.—Cor- 
porate directors, who were members of a build- 
ing committee, held not individually liable for 
misappropriation of trust funds bv the presi- 
dent of the corporation by means of the com- 
mittee’s order, where they were guilty of no 
more than ordinary negligence.—Carrington v. 
Thomas C. Basshor Co., Md., 84 Atl. 746. 

31. Estoppel.—The failure of the officers 
and directors of a corporation to put their re- 
fusal to deliver stock to a third person having 
a contract with the corporation on the proper 
ground did not estop the corporation from re- 
lying on the proper ground, when sued in 
claim and delivery for the stock.—Lyon v. Dai- 
ley Copper Mining & Smelting Co., Mont., 126 
Pac. 931. 

3z. Misconduct of Officers.—Where the 
head officers of a corporation have unlawfully 
withdrawn funds and applied the same to their 
own use, a receiver will be appointed for the 
corporation in a stockholder’s action, unless the 
funds are restored, and the corporation and 
stockholders indemnified against further illegal 
acts of the officers.—Forrest v. Nebraska Hard- 
ware Co., Neb., 187 N. W. 839. 

33. New Corporation Succession.—Where a 
new corporation succeeds to the business and 
assets of an old corporation, without giving the 
old one any means of discharging its obliga- 
tions, and the circumstances justify an infer- 
ence that the new corporation is a mere reor- 
ganization of the old, the new corporation is 
responsible for the debts of the old.—Alberger 


Condenser Co. v. United Water, Gas & Electric 
Co., Kan., 126 Pac. 1087. 

34. Ultra Vires.—A zinc mining company 
having contracted to sell more ore than it prov- 
ed able to produce, its purchase elsewhere of 
ore to fulfill the contract was not ultra vires.— 
Young v. United Zine Co.s., C. C. A. 198 Fed. 
593. 
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35. Ultra Vires.—The plea of ultra vires is 
available to a corporation for the benefit of its 
stockholders to defeat a recovery on a contract 
made by it, although the stockholders them- 
selves do not intervene and set up such a de- 
fense.—Wilson v. Torchon Lace & Mercantile 
Co., Mo., 149 S. W. 1156. 

36. Criminal Evidence—Proof of Signature. 
—It is error to allow a writing in evidence as 
the writing of defendant without proof of his 
signature or otherwise identifying it as written 
or authorized by him.—Larson v. State, Neb., 
137 N. W. 894. 

37. Criminal Law—Conviction for Lesser Of- 
fense.—Where, in a prosecution for rape, the 
evidence was sufficient to sustain a conviction 
of that offense, defendant could not object that 
he was convicted of assault with intent to com- 
mit rape.—State v. Haugh, Iowa, 137 N. W. 917. 

38. Former Jeopardy.—The discharge of a 
jury in a criminal case without the consent of 
the defendant because the jurors are unable to 
agree will not sustain a plea of former jeopar- 
dy on a subsequent trial.—Kent v. State, Okla., 
126 Pac. 1040. 

39. Maximum Punishment.—A single sen- 
tence for several offenses committed within the 
Same six calendar months, and charged in the 
same indictment, may exceed the maximum pun- 
ishment prescribed, for a single offense under 
Rev. St. § 5480.—Hyde v. United States, C. C. 
A., 198 Fed. 610. 

40. Criminal Trial—Instructions.—That the 
instructions bearing the title of the case spell- 
ed the name of accused as “Rodgers,” while the 
name of accused was “Rogers,” is immaterial. 
—State v. Rogers, Iowa, 137 N. W. 819. 

41. Damages—Future Earnings.—The pres- 
ent worth of probable future earnings is de- 
termined in each individual case by the age, 
condition, station in life, occupation, and health 
of the plaintiffi—Wolf v. C. Schmidt & Sons 
Brewing Co., Pa., 84 Atl. 778. 

42. Physical Inspection.—Where, on the 
trial of an action against a surgeon for mal- 
practice, plaintiff voluntarily submitted a por- 
tion of her body to the inspection of the court 
and jury, it was error to refuse to permit an 
examination, by a limited number of reputable 
surgeons of defendant’s selection and school, of 
the portion so exhibited.—Booth v. Andrus, 
Neb., 137 N. W. 884. 

43 Dedication—Public Use.—Where a land- 
owner notifies the public to cease traveling 
across his lands, to travel over the section line 
road along the edge of his land, and they travel 
without interruption for 10 years, it constitutes 
a dedication of such strip as a =< road.— 
Carpenter v. Schnerle, Neb., 137 N. 850. 

44. Deeds—Delivery.—There is mee a deliv- 
ery of a deed, where it is delivered by the 
grantor to the clerk of the county court, not 
for record, but conditionally, and is withdrawn 
from him by the grantor.—Spurlock vy. Spurlock, 
Ky.. 149 S. W. 1132. 

45. -Forged Deed.—A purchaser under a 
forged deed is not a bona fide purchaser, where 
he has made no inquiry of the maker, who was 
in possession of the property.—Caccioppoli v. 
Lemmo, 137 N. Y. Supp. 643. 

46 ——_Testamentary.—If a grantor did not in- 
tend to permanently part with the possession 
or control of deeds executed to his children, but 
meant them to be testamentary in character 
and deposited them with his daughter for her 
to hold subject to his control. there was no de- 
livery so as to pass title—Thrush v. Thrush, 
Ore., 126 Pac. 994. 

7.——Undue Influence.—Neither love and af- 
fection between parent and child, nor a care- 
ful consideration for the comfort and welfare 
of either, will establish undue influence or raise 
a presumption that it has been exercised in 
making a conveyance.—Clawson v. Weber, Ia., 
137 N. W. 954. 

48. Descent and Distribution—Advancement. 
—An “advancement” is an irrevocable gift in 
praesenti of money or other property real or 
personal to a child by a parent to enable the 
child to anticipate his inheritance or succes- 
sion to the extent of the gift.-—Thompson v. 
Smith, N. C, 75 S. E. 

49. - Release of Heir’s ‘Interest —On a ques- 
tion as to the validity of release by an heir to 
an executor of his interest in the estate, pal- 

















pable disproportion between the consideration 
and the actual interest would tend to affect the 
validity of the release.—Bolfe v. Tilton, N. H., 
198 Fed. 704. 

50. Divorce—Alimony.—Where the situation 
of the parties is such that the amount of ali- 
mony cannot be placed in a lump sum without 
danger of hardship to defendant, and uncertain- 
ty to plaintiff, the court should provide for the 
payment of a stated sum distributed over fixed 
periods of time.—Boxa v. Boxa, Neb., 1387 N. W. 

86. 


51. Basements—Appurtenant.—An easement 
is not presumed to be personal, unless it can- 
not be construed fairly as appurtenant to some 
other estate.—Willets v. Langhaar, Mass., 99 
N. E . 

52. Non-user.—Where an easement was 
created by grant, it could not be lost by non- 
user.—Murphy Chair Co. v. American Radiator 
Co., Mich., 137 N. W. 791. 

53. Way of Necessity—Where land con- 
veyed is entirely inclosed by lands of the gran-+ 
tor and others, the grantee is entitled by im- 
plication to a right of way over the lands of 
the grantor as a way of necessity.—Zimmerman 
v. Cockey, Md., 84 Atl. 743. 

54. Embezzilement—Description of Property. 
—Where an information charging embezzlement 
described the property as “55 head of red Duroc 
Jersey hogs,” and the witnesses spoke of them 
as “Duroc Jersey” and as “red hogs,” there 
was no substantial variance, though the prose- 
cuting witness admitted that the hogs were not 
pure bred Duroc Jersey.—State v. Millard, 
S. D., 1388 N. W. 366. 

Ba. Evidence—Admissions.—Admissions by 
plaintiff's agent were inadmissible in an ac- 
tion for the price of goods sold, where they 
were made after the transaction or event.— 
American Steel & Wire Co. v. Copeland, N. C., 
7) S. E. 1002. 

56. Spoliation of Evidence.—Spoliation of 
evidence raises a presumption against me spol- 
iator.—Greer v. Andrew, Ga., 75 S. E. 50. 

57. Production of Voluminous Dee a 
—Under the rule dispensing with the produc- 














tion of voluminous documents, a record in the 
office of a railroad’s superintendent, consisting 
of tables compiled by his office force, was prop- 
erly admitted in evidence to show an abnormal 
rush of business in one of the months.—Bour- 
quin v. Missouri Pac. Ry. Co., Kan., 127 Pac. 
770. 

58. ixecutors and Administrators—Deceased 


a deceased partner, 
giving power of attorney to sons of the other 
partner on his decease, held liable for the loss 
of the estate by the embezzlement under such 
powers of attorney, where, from family rea- 
sons, she made no attempt to secure an ac- 
counting, whereby she could have saved the 
whole amount due the estate.—In re Skeer’s Es- 
tate, Pa., 84 Atl. 787. 

9.——Mortgages as Assets.—A mortgagee 
with the indebtedness secured becomes, like 
other choses in action, a personal asset in the 
hands of the mortgagee’s administrator.—Feh- 
ringer v. Martin, Colo., 126 Pac. 1131. 

60. Fire Insurance—Divisible Contract.— 
Where a policy covers a stated amount of in- 
surance on merchandise in a certain building, 
and a stated amount on the building, though 
the premium is paid in gross, the contract may 
be divisible, where breach by insured does not 
involve fraud, or misrepresentation.—Hartford 
Fire Ins. Co. v. Hollis, Fla., 59 So. 785. 

61.——-False Representations.—An insurance 
company relying as a defense on false repre- 
sentations in the application has the burden of 
showing that the answers were made as writ- 
ten in the application.—Crites v. Capital Fire 
Ins. Co. of Lincoln, Neb., 137 N. W. 847. 

62. Fire Insurance—‘Total Loss"’—Pronerty 
is “wholly destroyed” or a “total loss” within 
an insurance contract, no matter how great a 
portion may remain, if it is so iniured that the 
remaining portion cannot be utilized in recon- 








struction without incurrine a greater expense 
than if it were not so utilized Kinzer v. Na- 
tional Mut. Ins. Co., Kan, 197 Pac. 762. 


63. Fixtures—Removal.—The policy of law 
which favors a tenant in the removal of trade 
fixturés requires that construction of an agree- 
ment containing words whose meaning is doubt- 
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ful most favorable to the tenant.—Lindsay Bros. 
vy. Curtis Pub. Co., Pa., 84 Atl. 783. 

64. prene—-eestnnes Medicine.—Where 
plaintiff was injured by defendant’s false rep- 
resentations concerning his ability to cure 


plaintiff by the use of certain plasters, by which. 


plaintiff was injured, he was entitled to recov- 
er for deceit, though no money had been paid 
to defendant.—Flaherty v. Till, Minn., 137 N. W. 
815. 

65. Gaming—Lottery Device.—A plaintiff 
shipping to defendant a lottery device and 
goods on consignment under a_ contract by 
which title shall remain in plaintiff, and defen- 
dant shall sell and account for the proceeds less 
commissions, may recover unsold goods and net 
proceeds of sales in hands of defendant.—Yale 
Jewelry Co. v. Joyner, N. C., 75 S. E. 993. 

66. slighways—Right of Abutter to Middle of 
Street.—Plaintiff is entitled to compel defen- 
dant to remove from a highway, to which plain- 
tiff owns the fee, subject to an easement in 
favor of the public, a pipe laid by defendant in 
such highway, though defendant acted in good 
faith and under honest mistake.—Willets  v. 
Langhaar, Mass., 99 N. E. 466. 

67. Vacation.—A highway may be vacated 
against the wish of the abutting owners if 
just compensation is made to such owners, and 
compensation need be made only to those show- 
ing a special interest in the highway.—Tuttle 
v. Sowadzxi, Utah, 126 Pac. 959. 

68. Husband and Wife—Wife as Surety.—A 
wife who executed a mortgage on her home- 
stead as additional security for notes executed 
by her husband was merely a surety as to the 
execution of the mortgage.—Lingenfelter Bros. 
v. Bowman, Iowa, 137 N. W. 946. 

69. Indians—Construction of Dawes Act.—An 
Indian who has taken land in severalty under 
Dawes Act, and who has voluntarily taken up 
within the limits of the state his residence 
separate and apart from any tribe of Indians, 
and who has adopted the habits of civilized 
life, is amenable to the general criminal laws 
of the state, except where the acts of Congress 
make the laws of the United States applicable. 
State v. Nimrod, S. D., 138 N. W. 377. 

70. Indictment and Information—Amendments. 
—An information cannot be amended in sub- 
stance after the impaneling of a jury, and can 
be amended in matters of form only when such 
can be done without prejudice to the rights of 
accused.—Pozzini v. State, Okla., 126 Pac. 1040. 

71. Injunction—Suspending Limitations.—An 
injunction issued with reference to certain real 
property in a suit to which plaintiff was not a 
party held not to suspend the statute of limi- 
tations against plaintiff's right to recover the 
land in ejectment.—West Michigan Park Ass’n. 
v. Pere Marquette R. Co., Mich., 187 N. W. 799. 

72. Judicial Sales—Inadequacy of Price Paid. 
—Ordinarily judicial sales will not be set aside 
for inadequacy of the price paid, in the absence 
of fraud or mistake, when the purchaser pays 
two-thirds of the appraised value of the defen- 
dant’s interest in the land.—Frederick v. Geh- 








ling, Neo., 1837 N. W. 998. 

73. Jury—Juvenile Court Proceedings.—A 
proceeding under Pol. Code, §§ 3205-3214, for 
the removal of dependent or neglected children 


to homes for dependent children, is a_ special 
proceeding governed by the provisions of the 
charter, and the court may not call a jury under 
Code Civ. Proc. § 244.—State v. Taylor, S. D., 
138 N. W. 372. 

74. Larceny—Agegregating Larcenies.—The 
rule that several distinct larcenies cannot be 
aggregated so as to make the value of the prop- 
erty stolen constitute grand larceny does not 
apply where different articles are stolen in sub- 
stantially the same transaction, in which case 
their value may be aggregated to show grand 
larceny.—Ex parte Jones, Mont., 126 Pac. 929. 

75. Libel and Slander—Prejudice.—Defama- 
tory words, to be actionable, must prejudice 
the one concerning whom they are published in 
the special profession or business in which he 
is actually engaged.—People’s United States 
Bank v. Goodwin, Mo., 149 S. W. 1148. 

76. Llens—Dual Liens.—When two parties 
have liens on the same land, and the land is 
of sufficient value to pay all liens, there should 
be entire good faith between the lienholders to 
realize sufficient to satisfy both liens.—Freder- 
ick v. Gehling, Neb., 137 N. W. 998. 





717. Life Insurance—False Representatfons.— 
Where, in an action on a life policy defended 
on the ground of false representations by in- 
sured in his application, it was proved that in- 
sured answered falsely, the burden was on 
plaintiff to show that insurer knew of the fal- 
sity of the statements in the application.—Lit- 
tle v. Security Mut. Life Ins. Co., Ky., 149 S. 
W. 1112. 

78. Malicious Prosecution—Another  Indict- 
ment for Same Offense.—Indictment of plaintiff 
by grand jury on the same charge for which he 
was arrested and discharged without a trial by . 
a magistrate held a defense to malicious pros- 
ecution.—Weglein v. Trow Directory, Printing 
& Bookbinding Co., 137 N. Y. Supp. 556 

79. Liability of a Prosecuting Witness.— 
One, before commencing a criminal prosecu- 
tion against another, must use all means which 
an ordinarily reasonable and prudent man 
would exercise to learn all the facts.—Wilson 
v. Thurlow, Iowa, 137 N. W. 956. 


80. Mandamus—Removal of Neglected Child. 
—One instituting a proceeding under Pol. Code, 
§§ 3205-3214, for the removal of a neglected 
child to a home for dependent children, may by 
mandamus compel the court to proceed and try 
the issues without continuing the proceedings 
to allow a jury trial.—State v. Taylor, S. D., 
138 N. W. 372. 

81. Marriage—Common Law Marriage.—The 
question involving the existence of a common- 
law marriage is whether the minds of the par- 
ties have met in mutual consent to the mar- 
oe re Boyington’s Estate, Iowa, 187 N. 





82. Master and Servant—Appliances.—A mas- 
ter need not provide other instrumentalities 
than he has furnished merely because of re- 
quest of a servant; and it is immaterial that 
there are better appliances, so long as those 
provided are reasonably safe.—Santigo v. John 
E. Walsh Stevedore Co., 137 N. Y. Supp. 611. 

83. Discharge.—If, after a mutual con- 
tract of hire*had been partially executed, defen- 
dant made further performance by plaintiff im- 
possible by discharging him, he is liable for re- 
sulting damage, unless the discharge was justi- 
fied.—Cassavant v. Sherman, Mass., 99 N. E. 475. 

84. Independent Contractor.—The lease of 
a coal mine held to make the lessee an inde- 
pendent contractor though the lessor reserved 
the right to inspect the premises, and it was 
agreed that all the workings on the premises 
should be done under the general supervision 
of the superintendent of the lessor.—Bokoshe 
Smokeless Coal Co. v. Morehead, Okla., 126 Pac. 
1033. 

85. Tips.—In the absence of an agreement, 
gifts in the way of tips, over and above the 
regular charge for the service performed, given 
to an employee by his: employer’s customers, be- 
long to the employee.—Zappas v. Roumeliote, 
Iowa, 137 N. W. 935. 

86. Money Received—Equitable Nature of 
Action.—The action for money had and receiv- 
ed is of equitable origin, aording a remedy for 
the recovery of money in the hands of defen- 
dant which in good conscience belongs to plain- 
tiff, and because of this is favored in the law. 
—Early v. Atchison, T. & S F. Ry. Co., Mo., 149 
S. W. 1170. 

87. Mertgages—Counting.—Where a resale of 
property under mortgage foreclosure decree 
was ordered, the court, on consummation of the 
second sale, should order an accounting as to 
rents and profits accruing between the two 
sales.—Las Vegas Ry. & Power Co. v. Trust Co. 
of St. Louis County, N. M., 126 Pac. 1009. 

88.——Jurisdiction—Mortgages can only be 
foreclosed by statutory publication or a fore- 
closure suit in chancery, and the jurisdiction of 
chancery in foreclosure is wholly statutory.— 
Kollen v. Sooy, Mich., 137 N. W. 808. 

89.——Legal Title——The legal title of a mort- 
gagee or grantee in a deed of trust to secure a 
debt, is recognized only for the benefit of the 
holder of the debt; and against all other per- 
sons the mortgagor or grantor is the legal own- 
er, and the title of the mortgagor or grantor 
remains until divested bv sale under proceed- 
ings regularly brought.—Empire Ranch & Cat- 
tle Co. v. Howell, Colo., 126 Pac. 1096. 

90. Title—A mortgage does not vest title 
in the mortgagee, but creates a mere lien; and 
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the fact that a mortgage is in the form of 
a deed absolute on its face does not change the 
rule as it affects the mortgagee and his rep- 
resentatives.—Fehringer v. Martin, Colo., 126 
Pac. 1131. 

91. Navigable Waters—Prior Occupancy.— 
One who acquired title from the United States 
to upland bordering on the shore of an inland 
fresh water navigable lake, prior to the ad- 
mission of the state into the Union ,.and the 
adoption of the state Constitution, did not 
therewy acquire any vested common-law rights 
which could not be lessened by the state Con- 
stitution or state statutes asserting title on the 
part of the state.—State vy. Superior Court of 
Grant County, Wash., 126 Pac. 945. 

v2. Negligence—Snow Storm as Act of God. 
—A snowstorm of such violence as to prevent 
the moving of trains is an act of God.—Ward 
A St. P., M. & O. Ry. Co., Neb., 137 N. 

93. Partition—Adverse Cl each 
copartner in partition is a warrantor of every 
other, he may not assert an adverse claim of 
title for the purpose of ousting another party 
to the same partition from the portion allotted 
to him.—Heritage v. Heritage, Ind., 99 N. E. 
442. 

94. Partnership—Partner Failing to Carry 
Out Partnership Agreement.—A partner, who 
refuses to furnish one-half of the money nec- 
essary to conduct the firm business as agreed, 
is not entitled to participate in the profits aris- 
ing out of the transactions conducted by the 
other party, as contemplated by the agreement. 
—Campbell v. Dotson, Ky., 149 S. W. 1129. 


95. Physicians and Surgeons—tTesting Com- 
petency.—A physician or surgeon is entitled to 
have his treatment tested by the rules and gen- 
eral course of practice of the school of medi- 
cine to which he belongs.—Booth v. Andrus, 
Neb., 137 N. W. 

96. Principal and Surety—Avoidance.—The 
surety may avoid a bond if, at the time it is ex- 
ecuted, the principal is under duress of impris- 
onment, and is held without lawful process.— 
Schuster vy. Arena, N. J., 84 Atl. 723. 

97. Rape—Other Acts of Abuse.—In a prosecu- 
tion for statutory rape, it is not a defense that 
others have abused the complainant.—Kanert 
v. State, Neb., 137 N. W. 975. 

98. Removal of Causes—Preventing Renewal. 
—The joinder of a lessor railroad company as 
a defendant in an action for negligence against 
its nonresident lessee cannot prevent a remov- 
al by the latter, where the petition does not 
allege facts which constitute a cause of action 
against the lessee.—McAllister v. Chesapeake & 
0. Ry. Co., U. S. D. C., 198 Fed. 660. 

99. Sales—Constructive Delivery.—Construc- 
tive delivery of a quantity of hav, which was 
sold while stored in a barn, after designating 
the hay sold as that being within a certain 
“bent” in the barn, was sufficient.—Carroll v. 
Haskins, Mass., 99 N. E. 477. 

100. Damages.—Profits within the con- 
templation of the parties, and not difficult of 
ascertainment, are recoverable as damages on 
breach of a contract for the sale of goods.— 
American Steel & Wire Co. v. Copeland, N. C., 
75 S. E. 1002. 

10 Executory Contract.—An executory 
contract of sale becomes executed only upon 
delivery and acceptance of the goods in accor- 
dance with the contract and with intent to pass 
title—N. K. Fairbank Co. y. Illinois Cent. R. 
Co.. Mo., 149 S. W. 1154. 

102.——Warrantv. —Where goods are tender- 
ed on contract with warranty, the buyer must, 
within a reasonable time, notify the seller that 
they are not accepted, or he is precluded from 
the defense of rescission, or from defendine 
against an action for the price, on the ground 
that the ecoods do not satisfy the contract.— 
Oscar Smith & Sons Co. vy. Janesville Batting 
Mills Co., Wis., 137 N. W. 966. 

103. Speeific Performance—Adequate Remedy 
at Law.—Snit does not lie to snecifically per- 
form a contract to convey, so as to nlace plain- 
tiff in possession. if he holds a fee-simple title, 
and is entitled to immediate possession. since 
he has an adeanate remedy by ejectment.— 
Whitney Co. v. Smith, Ore., 126 Pac. 1000. 

104. Adequate Remedy at Law.—A person 
performing services for another, under an oral 























agreement to convey land in payment thereof, 


cannot have specific performance of the agree- 
ment, where he has a plain, adequate, and com- 
plete remedy at law to recover the value of his 
services.—Roadman v. Harding, Ore., 126 Pac. 
993. 

105. Street Railroads—Blinded by Headlight. 
—That plaintiff, while riding a bicycle along a 
highway in the nighttime, was injured through 
collision with a team, caused by being momen- 
tarily blinded by the glare of the headlight of 
a street car, is insufficient to show actionable 
negligence of the street railroad company; the 
light being of a kind in common use.—Spoatea 
v. Berkshire St. Ry. Co., Mass., 99 N. E. 467. 

106. Subrogation—Paying Mortgage Debt.— 
Where a grantee assuming a mortgage debt 
conveys the premises to a third person, who, to 
protect his title, pays the mortgage and obtains 
an assignment thereof, the third person is sub- 
rogated to the rights of the mortgagee, and 
the mortgage is in effect for his benefit.—Kol- 
len v. Sooy, Mich., 137 N. W. 808. 

107.——Theory of.—The doctrine of subroga- 
tion rests on the principle that a payment re- 
quired of one, which another in good conscience 
ought to have made, should invest the party 
paying witn the creditor’s rights against the 
other debtor.—Lackawanna Trust & Safe De- 
posit Co. v. Gomeringer, Pa., 84 Atl. 757. 

108. Tenaney in Common—Entrymen Under 
U. S. Pz j heirs of a deceased 
entryman receive a patent from’ the United 
States, they take title as tenants in common; 
each heir taking the same interest as he would 
have taken in the separate property of deceased 
under the state laws of succession.—Powell  v. 
Powell, Idaho, 126 Pac. 1058. 

109. Trusts—Attorney’s Fees.—Where an at- 
torney commenced and conducted a litigation to 
restore a testamentary trust, and was success- 
ful, the court could burden the trust estate 
with reasonable attorney's fees for the services 
beneficial to the trust in a pecuniary sense.—In 
re Rice’s Estate, Wisc., 137 N. W. 778. 

110. Reimbursement. —Where one of many 
parties having a common interest in a trust 
fund takes proceedings at his own expense to 
restore it, he is entitled to reimbursement from 
those who accept the benefits of his efforts.— 
Las Vegas Ry. & Power Co. v. Trust Co. of St. 
Louis County N. M., 126 Pac. 1009. 

111. Vendor and Purchaser—Correction of 
Deed.—Where a deed was returned to the gran- 
tor for correction, and then not returned to the 
grantee, whereby she acquired an equitable ti- 
tle, held, that the same was enforceable against 




















her grantees with notice of her rights.—Holla- 
day v. Rich, Neb., 137 N. W. 988. 

112.——Option or Sale.—A contract restr 
one party to sell certain land upon ertain 


terms, and binding the other party to purchasé 
same upon such ternys, was a contract of sale, 
and not an option.—Heimberger vy. Rudd, S. D., 
138 N. W. 374. 

113. Waters and Water Courses—Damages 
for Overflow.—Where land is permanently in- 
jured by overflow occasioned by the construc- 
tion of a railroad, no part of the land being 
taken, evidence of the reasonable value of the 
land immediately before and after the overflow 
is inadmissible.—Harris v. Lincoln & N. W. R. 
Co., Neb., 137 N. W. 865. 

114. Will ift to Class.—A testamentary 
gift to a class is an aggregate gift to a body 
of persons living, but uncertain in number at 
the time of making the gift.—Rasquin v. Ham- 
ersley, 137 N. Y. Supp. 578. 

15. Particular Intent Versus General In- 
tent.—In construing a will, regard must be had 
to its whole scheme, and, if a particular intent 
is inconsistent with the general intent, the for- 
mer must give way to the latter.—Lefebvre v. 
D'Arcy, Pa., 84 Atl. 765. 

116. Shelley’s Case.—A devise to a son of 
certain lands, subject to certain money pay- 
ments to testator’s daughter, ‘to have and to 
hold the same during his natural life, then it is 
to go to his heirs,” vests the son with a fee- 
simple estate, under the rule in Shellev’s Case, 
subject to the money payments.—Kreitzer  v. 
Albright, Pa., 84 Atl. 782. 

117. Unreasonableness.—The wnreasonable- 
ness of a will is not of itself sufficient to show 
undue influence.—Clawson v. Weber, Iowa, 127 
N. W. 954. 
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“A big future §& 

ahead of him— 

How did he climb ea ay 

up the ladder so quickly?— NY He 
What is the secret of his sucess ?”” aR 


ESE are the thoughts this admiring 
group of friends are expressing about 
this well put up, impressive young 

lawyer, as he hurries down the corridor to 
the doorway of the court room. He enters; 
they follow. As his trial work progresses 
speciaizis note that he shows all fairness to 


the court, all courtesy 'to his opponent, all “The man with & big future ntjead of him.”* 


loyalty to his client. Because he is well 
repared on every occasion he is pointed out as The Man Who 
Knows:—What To Do—How To Do lt—And Who Does lt, effici- 


“Admiring Friends.” ently. He studies and relies upon 


T aenasiies Reports Annotated 


“His Book of Answers” 
Given the necessary physical qualifications of health and energy, the trained ‘mentality and thé determina- 
tion to vin you can become as this young man by relying upon L.R.A. as your cornerstone of success. 
A. (Lawyers Reports Annotated ) is an illustrat eddenptediannss or abstract of the law, built upon 
eclected cases from final courts, and containing the most exhaustive annotation ever attempted; having a 
complete digest which enables the busy lawyer to not only quickly find the law but to lay his finger on 
the the viel ints at issue. It saves his —, his effort, and increases his efficiency. . It gives him all the 


f for and ker ; and | often take their 
cane -~ es ed ne, Ties: = and is, if desired, a reliable briefma! in fact, judges lawyers e 


Te acdkulaenat ae per year at $4.00 volume. Sold only in series. You would uot let $24.00 per 
pd stand between you and efficiency in oo life’s work! Then write to-day p 
sample pages, prices and terms on back volumes. g. THE 


FREE, if specially requested, we will send express prepaid to any 

9" 512", entitled POW TWIN CASES.” wines by 800 lewyeaa 

The Lawyers Co-op. Publishing Co., Rochester, New York 
New York Chicago St. Paul ©: < * Seattle’ 
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American Pure Food and Drug Laws 


By JAMES WESTERVELT, of the New York Bar 
NOW READY. 


A compilation of all the Federal and State Laws relating generally to 
Foods and Drugs and the special laws relating to Oleomargarine, Dairies 
and Dairy Products, Feeding Stuffs for Cattle, Insecticides and Fungicides, 
Narcotics and Poisons, Cold Storage, Practice of Pharmacy, Local Sanita- 
tion, etc. 

OUTLINE OF CONTENTS 

Introductory 

The Administrations and Enforcement of the Laws 

Substances or Products Affected by the Laws 

Adulteration of Drugs 

Adulteration of Foods 

Misbranding of Drugs 

Misbranding of Foods—Labels 


One Volume—1545 Pages Bound in Buckram—$7.50 Delivered. 








READY ABOUT DECEMBER 26th 


DEATH BY WRONGFUL ACT 


Second Edition 
By FRANCIS B. TIFFANY, of the St. Paul Bar 


A treatise on the law peculiar to actions for injury resulting in death, in- 
cluding the text of the Statutes and an analytical table of their provisions. 

It is nineteen years since the first edition of this work was published. The 
many changes in the Statutes and the many Decisions upon questions that 
were then unsettled makes a new edition at this time necessary and very 
important. 

Advance orders will be filled from the first lot that comes in from the 
bindery. 

1 Vol., 675 pages, Bound in Buckram, $6.00 Delivered. 


VERNON LAW BOOK CO. 


806 Grand Avenue Kansas City, Mo. 
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